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for the Internal Revenue Service to depart from the statute in 
drafting regulations.14 
Required specification of items 
The new regulations also make even more explicit than previous 
guidance that the amended election (and elections) must specify 
the items of I.R.C. § 179 property and the portion of cost of each 
item to be taken into account.15 The taxpayer is required to make 
other appropriate adjustments to the depreciation computations 
for the current, preceding and succeeding taxable years.16 
Change applies only to 2003, 2004 and 2005 
It is important to note that the change, effective August 4, 
2004, only applies to tax years beginning in 2003, 2004 and 
200517  If no further change is made, the state of the law reverts 
to the former requirement that I.R.C. § 179 elections must be 
made on the original return or on an amended return filed 
within the time for filing the original return (with extensions) 
for the taxable year.18  The years allowing an election on an 
amended return are the years in which the enhanced expense 
method depreciation amount on an inflation-adjusted basis has 
been increased to $100,000 for 2003, $102,000 for 2004 and 
$100,000 plus an inflation adjustment for 2005.19 
Importance of this development 
Particularly in light of the magnitude of the potential deduction, 
this development takes on considerable tax planning significance. 
Audit challenges of repair items may be met with a late election 
to claim expense method depreciation, assuming the I.R.C. § 179 
amount had not previously been used. Likewise, the development 
adds another option to challenges as to the timing in reporting 
income items. Also, any deficiencies in the original Section 179 
election are less likely to be fatal because of the opportunity for 
an amendment to be made. 
FOOTNOTES 
1 Treas. Reg. § 1.179-5(a).  Patton v. Comm’r, 116 T.C. 206 
(2001) (self-employed welder could not revoke, amend or modify 
I.R.C. § 179 election after time had expired for filing return for 
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taxable year in question); McGrath v. Comm’r, T.C. Memo 2002­
231, aff’d, 2003-2 U.S. Tax Cas. ¶ 50,663 (5th Cir. 2003) (failed 
to make election on return and too late for amended return; 
involved cost of improvements to retail space). See generally, 4 
Harl, Agricultural Law § 29.05[2][b][v] (2004); Harl, Agricultural 
Law Manual § 4.03[4][j]. 
2 69 Fed. Reg. 46982 (Aug. 4, 2004), T.D. 9146, promulgating 
Temp. Treas. Reg. § 1.179-5T(c). 
3  Pub. L. No. 108-27, 117 Stat. 757 (2003). 
4 Treas. Reg. § 1.179-5(b).  See King v. Comm’r, T.C. Memo. 
1990-548 (taxpayer may not later substitute other property for 
expense method depreciation property without revoking election). 
5  Pub. L. No. 108-27, Sec. 202, 117 Stat. 757 (2003). 
6 Id. 
7  I.R.C. § 179(C)(2). 
8 Id. 
9  H.R. Conf. Rep. No. 108-126, p. 35 (2003). 
10 I.R.C. § 179(c)(1). See Treas. Reg. § 1.179-5(a).

11 Temp. Treas. Reg. § 1.179-5T(c)(2)(i).

12 Id.

13  I.R.C. § 179(c)(1)(B). 
14 See, e.g., Treas. Reg. § 1.451-6, which disregarded statutory 
language in I.R.C. § 451(d) on election to defer taxability of crop 
insurance proceeds and disaster payments. 
15 Temp. Treas. Reg. § 1.179-5T(c)(2)(ii). 
16 Temp. Treas. Reg. § 1.179-5T(c)(2)(i). 
17 Temp. Treas. Reg. § 1.179-5T(c). 
18 Treas. Reg. § 1.179-5(a). 
19 I.R.C. § 179(b), amended by Pub. L. No. 104-188, Sec. 
1111(a), 117 Stat. 757 (2003). 
CASES, REGULATIONS AND STATUTES

by Robert P. Achenbach, Jr 
BANKRUPTCY

GENERAL 
EXEMPTIONS 
HOMESTEAD. The debtor owned a 161 acre tract which 
was formerly used to graze cattle but was enrolled in the 
Conservation Reserve Program at the time of bankruptcy 
filing and was otherwise used only for hunting. The debtor’s 
residence was located on a five acre tract about five miles 
from the CRP land. The debtor had entered into a contract 
to sell the CRP land pre-petition but the sale was not closed. 
The debtor claimed both tracts of land as exempt homestead 
property. A creditor objected to the exemption, arguing that 
the enrollment in the CRP and the contract for sale excluded 
the property from homestead status. The court held that 
both tracts were eligible for the homestead exemption in 
that the CRP did not preclude all other farm/homestead uses 
of the land and Texas law allowed an exemption for the 
proceeds of the sale of a homestead for six months after the 
sale. In re Baker, 307 B.R. 860 (Bankr. N.D. Texas 2004). 
FEDERAL TAX 
DISCHARGE. The debtor failed to timely file and pay 
taxes for 1990 and the IRS constructed a substitute return 
in 1995 and filed a notice of deficiency in 1997. The debtor 
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filed the 1990 return in 2000 and included several items of 
additional income and lower deductions which were not in the 
IRS substitute return. The debtor filed for Chapter 7 in 2002 and 
sought discharge of the 1990 taxes because the bankruptcy was 
filed within two years of the filing of the 1990 return. The court 
held that the debtor’s return did not qualify as a return for purposes 
of Section 523(a)(1) because it was no longer needed to support 
the IRS claim; therefore, the taxes were not dischargeable.  In re 
Ehrig, 308 B.R. 542 (Bankr. N.D. Okla. 2004). 
The debtor failed to timely file and pay taxes for 1992 through 
1996 and the IRS constructed substitute returns for making an 
assessment of the taxes, interest and penalties due. The debtor 
filed the returns for those years in 1999 and the IRS abated some 
of the assessed taxes based on the filed returns. The debtor filed 
for Chapter 7 in February 2003 and sought a discharge of the 
1992 through 1996 taxes. The IRS argued that the debtor’s returns 
did not qualify as returns for purposes of Section 523(a)(1) because 
they were filed after subsitute returns were constructed and the 
taxes assessed. The court held that the debtor’s returns did qualify 
as returns because the IRS made use of the returns in abating 
some of the taxes. In re Colsen, 2004-2 U.S. Tax Cas. (CCH) ¶ 
50,304 (Bankr. N.D. Iowa 2004). 
NET OPERATING LOSSES. The debtor was the sole 
shareholder of two S corporations through which the debtor 
operated investment-advising businesses. The debtor filed for 
bankruptcy on December 3, 1990. The corporations both had net 
operating losses for 1990 which were allocated to the debtor based 
on the portion of the year before the bankruptcy filing, with the 
reminder allocated to the bankruptcy estate. The court held that 
the entire net operating loss was to be allocated to the bankruptcy 
estate because the net operating losses were not deemed distributed 
until December 31, 1990 at the end of the S corporations’ tax 
years. A future issue of the Digest will publish an article on this 
case by Dr. Neil Harl. Williams v. Comm’r, 123 T.C. No. 8 
(2004). 
FEDERAL AGRICULTURAL 
PROGRAMS 
FEDERAL FARM LOANS. The FSA has adopted as final 
regulations revising the regulations governing the guaranteed 
farm loan program to allow guaranteed loans to be rescheduled 
with a balloon payment under certain circumstances. The 
regulations also (1) allow low-risk subordinations to be approved 
by the appropriate agency personnel at the field level rather than 
the national office, (2) allow lenders to make debt installment 
payments in accordance with lien priorities, payment due dates 
and cash flow projections, (3) clarify that packager and consultant 
fees for servicing of guaranteed loans are not covered by the 
guarantee, and (4) clarify the amount a lender can bid at a 
foreclosure sale. 69 Fed. Reg. 44576 (July 27, 2004). 
PACKERS AND STOCKYARDS ACT. The plaintiffs were 
hog producers who sold hogs through contracts which provided 
for an “insurance” charge per hog in exchange for the defendant 
buyers’ full payment for hogs which died in transit to the buyers’ 
meat plants. The plaintiffs alleged that the contracts were illegal 
insurance contracts or, if not insurance, violated the PSA as a 
deceptive practice. The court granted summary judgment to the 
defendants and held that the contracts were not insurance 
because the primary purpose of the contracts was the sale of 
hogs and the transfer of any risk was only incidental to the main 
purpose. The court also held that the plaintiffs failed to allege 
sufficient facts to support any deceptive acts by the defendants 
which violated the PSA. Kincaid v. John Morrell & Co., No. 
C 03-4130-MWB (N.D. Iowa June 18, 2004). 
FEDERAL ESTATE 
AND GIFT TAXATION 
FAMILY-OWNED BUSINESS DEDUCTION. The 
decedent’s estate owned an interest in an agricultural business 
that included farmland. The qualified family-owned interests 
identified on the estate tax return exceeded 50 percent of the 
estate and the estate claimed the FOB deduction on the estate 
tax return. The estate did not include in the election property 
from the estate which was sold to unrelated parties after the 
decedent’s death. The IRS determined that gifts made by the 
decedent within three years of death increased the adjusted gross 
estate such that the FOB interests no longer exceeded 50 percent 
of the adjusted gross estate and the estate was not entitled to the 
FOB deduction. The estate argued that the sold property should 
have been included as qualifying FOB property in the adjusted 
gross estate for purposes of qualifying for FOBD. The IRS ruled 
that the original election did not list the sold property as 
qualifying FOBD property and the election covered only 
property with a value less than 50 percent of the adjusted gross 
estate; therefore, the estate was not entitled to the FOB deduction. 
The IRS pointed out that part of the election was the recapture 
agreement which, in this case, covered only the property for 
which the FOBD was claimed. If the additional property was 
allowed to be covered by the FOB deduction, there was no 
recapture agreement to cover the additional property and the 
election was invalid. A future issue of the Digest will publish an 
article on this ruling by Dr. Neil Harl. T.A.M. 200430030, 
March 24, 2004. 
GENERATION SKIPPING TRANSFERS. The IRS has 
issued a revenue procedure providing an alternate simplified 
method for taxpayers to obtain an extension of time to make an 
allocation of generation-skipping transfer (GST) exemption. A 
taxpayer is eligible to use the alternate method in lieu of the 
letter ruling process if the following requirements are met: (1) 
prior to January 1, 2001, the taxpayer made a transfer by gift to 
a trust from which a GST may be made; (2) at the time the 
taxpayer filed a request for relief using the alternate method, no 
taxable distributions had been made and no taxable terminations 
had occurred; (3) the transfer qualified for the I.R.C. § 2503(b) 
gift tax annual exclusion and the amount of the transfer (when 
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added to the value of all other gifts to the donee in the same 
year) did not exceed the amount of the annual exclusion then in 
effect; (4) no GST exemption was allocated to the transfer, 
whether or not a gift tax return was filed; (5) at the time the 
taxpayer filed a request for relief using the alternate method, 
the taxpayer had unused GST exemption available to allocate 
to the transfer; and (6) all the procedural requirements detailed 
in the revenue procedure were satisfied. To obtain relief under 
the alternate method, an eligible taxpayer must file a Form 709 
for the year of the transfer to the trust, attaching a “Notice of 
Allocation” containing specified information. If the IRS 
determines that a taxpayer qualifies for relief using the alternate 
method, the allocation of GST exemption will be effective as of 
the date of the transfer. The revenue procedure is effective August 
2, 2004. If a taxpayer has a letter ruling request pending with 
the IRS on August 2, 2004, the taxpayer may withdraw the 
request and receive a refund of the user fee in certain 
circumstances. Rev. Proc. 2004-46, I.R.B. 2004-31. 
MARITAL DEDUCTION. The decedent’s will included a 
bequest in trust to the surviving spouse with the remainder to a 
charity. The estate’s attorney did not believe the trust qualified 
as QTIP but that the trust would qualify for a charitable 
deduction, and the attorney filed the estate’s estate tax return 
with the charitable deduction. The executor had the will and tax 
return reviewed by another attorney who advised that the trust 
was eligible for the marital deduction as QTIP but not eligible 
for the charitable deduction. The IRS also notified the estate 
that the return was under review and that the trust was not eligible 
for the charitable deduction. The second attorney requested an 
extension of time to file an amended return with the QTIP 
election and without the charitable deduction and the IRS granted 
the extension. Ltr. Rul. 200430011, April 5, 2004. 
The decedent’s will bequeathed the residuary estate to an 
intervivos irrevocable trust for the decedent’s spouse and family. 
The decedent’s will provided that, if the estate was subject to 
federal estate tax, the family trust was to be split into a marital 
trust for the surviving spouse and a family trust. The marital 
trust was to be funded with as much estate property as was 
necessary to reduce the federal estate tax to zero. Because the 
decedent had made substantial lifetime gifts, the marital trust 
was created and funded with all of the trust property received 
from the estate. The executor filed the estate tax return and listed 
the full value of each trust asset in the schedule of property 
subject to the QTIP election. After the return was filed, additional 
property was discovered which should have passed to the marital 
trust and an amended return was filed. The IRS ruled that the 
original QTIP election would also cover the subsequently added 
marital trust assets because additional property did not change 
the proportion of assets subject to the election but only increased 
the amount of the property subject to the election. Ltr. Rul. 
200430002, April 7, 2004. 
RETURNS. The decedent died intestate and, under state law, 
the decedent’s four siblings were the sole heirs entitled to an 
equal share of the decedent’s estate. The IRS ruled that the four 
siblings were entitled to request and receive a copy of the 
decedent’s income tax return for the calendar year prior to 
the year of the decedent’s death. The IRS also ruled that any 
of the siblings could receive prior tax returns where the 
siblings demonstrated that the sibling had a material interest 
which was affected by the information in the requested return. 
Rev. Rul. 2004-68, I.R.B. 2004-31, 118. 
TRUSTS. The IRS has issued proposed regulations which 
amend the regulations under the gift tax special valuation rules 
to provide that a unitrust amount or annuity payable for a 
specified term of years to the grantor, or to the grantor’s estate 
if the grantor dies prior to the expiration of the term, is a 
qualified interest, under I.R.C. § 2702(b), for the specified 
term. The proposed regulations also clarify that the exception 
treating a spouse’s revocable successor interest as a retained 
qualified interest applies only if the spouse’s annuity or 
unitrust interest, standing alone, would constitute a qualified 
interest that meets the requirements of Treas. Reg. §  25.2702­
3(d)(3), but for the grantor’s revocation power. 69 Fed. Reg. 
44476 (July 26, 2004). 
The IRS has ruled that an investment trust formed under 
the Delaware Statutory Trust Act, Del. Code Ann. title 12, 
§§3801 - 3824, is a trust for federal tax purposes and treated 
as like-kind in an exchange for real property under I.R.C. § 
1031. Rev. Rul. 2004-86, I.R.B. 2004-33. 
FEDERAL INCOME 
TAXATION 
BUSINESS EXPENSES. The taxpayer corporation 
purchased a racing yacht purportedly for “general business 
office, staff and client meetings, and corporate entertainment.” 
However, the yacht was used primarily for the racing interests 
of the corporation’s sole shareholder. The court held that the 
corporation could not deduct the expenses associated with 
the yacht because the corporation had not demonstrated a bona 
fide ordinary and necessary business use for the boat. 
Mediaworks, Inc. v. Comm’r, T.C. Memo. 2004-177. 
COOPERATIVES. The taxpayer was a general partnership 
which elected to be taxed as an association for federal tax 
purposes. The taxpayer had three members which were foreign 
corporations, each owned by producers of agricultural 
commodities. The taxpayer was formed to market and 
distribute the produce of the member corporations in the U.S. 
There were no nonmember investors or patrons of the 
taxpayer. Each member corporation had one vote and was 
entitled to share taxpayer income based on the business done 
through the taxpayer.  Upon liquidation of the taxpayer, the 
members were entitled to a share of the remaining assets in 
proportion to the business done through the taxpayer. The 
IRS ruled that the taxpayer was operating on a cooperative 
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basis for purposes of federal income tax. Ltr. Rul. 200430028, 
April 8, 2004. 
DEPRECIATION. In a Chief Counsel Advice letter ruling, 
the IRS has ruled that a peanut acreage allotment was not 
depreciable property because the allotment did not have a 
determinable useful life in that the allotment program could 
be discontinued by Congress at any time. CCA Ltr. Rul. 
200429001, June 29, 2004. 
DISASTER LOSSES. On July 20, 2004, the President 
determined that certain areas in South Dakota were eligible 
for assistance under the Disaster Relief and Emergency 
Assistance Act (42 USC 5121) as a result of severe storms 
and flooding, which began on May 28, 2004. FEMA-151­
DR. On July 16, 2004, the President determined that certain 
areas in New Jersey were eligible for assistance under the Act 
as a result of severe storms and flooding, which began on 
July 12, 2004. FEMA-1530-DR. Accordingly, taxpayers in 
the affected areas who sustained losses may deduct them on 
their 2003 federal income tax returns. 
FEDERAL PROGRAM PAYMENTS. The IRS has issued 
a Chief Counsel Advice letter ruling that grant payments 
received under the Flood Mitigation Assistance Program, Pre-
Disaster Mitigation Program and Hazard Mitigation Grant 
Program are included in gross income because the payments 
are used for improvements to property prior to any damage 
and not for recovery of losses, and because participation in 
the programs is voluntary and not dependent upon financial 
status of the participating taxpayer. CCA Ltr. Rul. 200431012, 
June 29, 2004. 
GIFT. The taxpayer was employed as an executive assistant. 
The taxpayer’s supervisor gave the taxpayer a check and issued 
a Form 1099-MISC reporting the check as nonemployee 
compensation. The taxpayer did not include the check in 
income, arguing that the check was a personal gift from the 
supervisor. The Court held that the check represented 
employment-related income, wages, because the taxpayer and 
supervisor did not have any relationship other than as 
employer-employee. Owens v. Comm’r, T.C. Summary Op. 
2004-102. 
INCOME AVERAGING. The taxpayers owned and 
operated a cattle ranch and filed their 1998 income tax return 
using the farm income averaging provisions of I.R.C. § 1301. 
The base years were 1995, 1996 and 1997. In 1995 and 1996, 
the taxpayers had claimed net operating losses which were 
carried back to previous tax years, resulting in refunds from 
previous tax payments. The resulting taxable income of 1995 
and 1996 was negative due to the net operating losses. The 
taxpayers did not remove (add back) the net operating losses 
for 1995 and 1996. The court acknowledged that the 
instructions for Schedule J, Farm Income Averaging, have been 
inconsistent in guidance for the use of negative farm income 
for the base tax years; however, the court held that the statute 
and legislative history were clear that a taxpayer using the 
farm income averaging could not include in negative farm income 
net operating losses which were used to offset other income. In a 
second issue, the taxpayer argued that income tax calculated using 
the farm income averaging method was not subject to the rules 
for alternative minimum tax. The court held that the taxpayer 
was subject to the alternative minimum tax because the farm 
income averaging rules did not preclude application of AMT and 
the AMT provisions expressly provide that AMT applied in 
addition to all other taxes. Estate of Haugen v. Comm’r, T.C. 
Summary Op. 2004-97. 
IRA. The taxpayer had withdrawn an amount from an IRA 
and had deposited the funds in a bank with the direction that the 
funds be placed in another IRA account; however, the bank placed 
the funds in a non-IRA account and the taxpayer did not learn 
about the error until more than 60 days had passed. The IRS 
granted the taxpayer a 60-day waiver of the 60-day rollover period 
in order to redeposit the funds in an IRA. Ltr. Rul. 200429012, 
April 22, 2004. 
The taxpayers, husband and wife, withdrew money from their 
IRA in order to pay higher education expenses for their child. 
The taxpayer withdrew enough funds to cover the additional taxes 
from the early withdrawal but did not include any of the 
withdrawal in taxable income. The taxpayers correctly reduced 
the withdrawal amount subject to the 10 percent additional tax 
for early withdrawals by the amount of education expenses but 
argued that the excess amount was also excludible as needed to 
pay the tax on the withdrawal. The court noted that there was no 
authority for excluding any amount for payment of taxes and 
held that the withdrawal amount exceeding the education 
expenses was subject to the additional tax for early withdrawals. 
Urban v. Comm’r, T.C. Summary Op. 2004-100. 
LIKE-KIND EXCHANGES. In 2000, the IRS issued Rev. 
Proc. 2000-37, 2000-2 C.B. 308, which provided a safe harbor 
for some types of “reverse Starker” like-kind exchanges under 
which the IRS will not challenge (1) the qualification of property 
as either “replacement property” or “relinquished property” (as 
defined in Treas. Reg. § 1.1031(k)-1(a)) for purposes of I.R.C. § 
1031 and the regulations thereunder or (2) the treatment of the 
“exchange accommodation titleholder” as the beneficial owner 
of such property for federal income tax purposes, if the property 
is held in a “qualified exchange accommodation arrangement” 
(QEAA). The IRS has become aware that some taxpayers have 
interpreted this to permit a taxpayer to treat as a like-kind 
exchange a transaction in which the taxpayer transfers property 
to an exchange accommodation titleholder and receives that same 
property as replacement property in a purported exchange for 
other property of the taxpayer. The IRS has issued a revised safe 
harbor to provide that the safe harbor does not apply if the 
taxpayer owns the property intended to qualify as replacement 
property within 180 days before initiating a qualified exchange 
accommodation arrangement. A future issue of the Digest will 
publish an article by Dr. Neil Harl on this ruling. Rev. Proc. 
2004-51, I.R.B. 2004-33. 
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PARTNERSHIPS 
BASIS ELECTION. The decedent owned an interest in a 
family limited liability company taxed as a partnership. The 
partnership hired a professional tax return preparer to file its 
federal tax return for the tax year in which the decedent died; 
however, the return did not include the Section 754 election to 
adjust the basis of partnership property. The IRS granted the 
partnership an extension of time to file an amended return with 
the Section 754 election. Ltr. Rul. 200431011, April 21, 2004. 
DEFINITION. A corporation owned a limited liability 
company which is treated as a disregarded entity for federal 
tax purposes and the corporation was, therefore, treated as the 
owner of all of the LLC’s property. The corporation and LLC 
were the sole partners in a limited partnership. The LLC and 
partnership have not elected to be treated as associations under 
Treas. Reg. § 301.7701-3(c). The IRS ruled that the partnership 
is also a disregarded entity for federal tax purposes because it 
has only one member, because the LLC is disregarded. Rev. 
Rul. 2004-77, I.R.B. 2004-31, 119. 
PENSION PLANS. The taxpayer had terminated 
employment with a company in which the taxpayer had a 
pension plan. The taxpayer elected to retain the funds in the 
former employer’s plan. Several years later the former 
employer was purchased by another company and the pension 
plan was terminated. A distribution check was sent to the 
taxpayer’s old address and returned. The former employer 
withheld federal and state taxes from the distribution. The 
taxpayer learned about the distribution too late to roll over the 
funds to another pension plan and sought a waiver of the 60­
day rollover period, which was granted by the IRS. Ltr. Rul. 
200429017, April 21, 2004. 
For plans beginning in August 2004 for purposes of 
determining the full funding limitation under I.R.C. § 412(c)(7), 
the corporate bond weighted average is 6.29 percent with the 
permissible range of 5.66 to 6.29 percent (90 to 100 percent 
permissible range). The 30-year Treasury securities rate for 
this period is 5.15 percent, the 90 percent to 105 percent 
permissible range is 4.65 percent to 5.42 percent, and the 90 
percent to 110 percent permissible range is 4.65 percent to 
5.68 percent. Notice 2004-56, I.R.B. 2004-35. 
REAL ESTATE TAXES. The taxpayers sold their residence 
and paid a state excise tax on the sale. The taxpayers claimed 
the excise tax as a real estate tax deduction on Schedule A. 
The court held that the excise tax was not eligible for the real 
estate tax deduction because the tax was not levied on the value 
of the property but on the sale proceeds. Urban v. Comm’r, 
T.C. Summary Op. 2004-100. 
RETURNS. The IRS has issued guidance concerning the 
amount of an overpayment reported on a joint return the IRS 
may apply against one spouse’s separate tax liability if the 
spouses are domiciled in a community property state. A five-
step process is required to determine the amount of a joint 
overpayment that the IRS may, pursuant to I.R.C. § 6402(a), 
offset against the separate federal tax liability of one spouse: 
(1) identify the underlying source of the overpayment; (2) 
characterize the underlying source of the overpayment as either 
separate or community property; (3) offset the liable spouse’s 
share of the overpayment from a community property source 
against the liable spouse’s separate tax liability; (4) determine 
whether, under state law, the IRS may reach the non-liable 
spouse’s share of the overpayment from a community property 
source; and (5) determine whether the IRS may, under state 
law, reach a portion of the overpayment from a separate 
property source of the liable spouse or the non-liable spouse. 
Separate rulings were issued for the various community 
property states. Rev. Rul. 2004-71, I.R.B. 2004-30 (Arizona 
and Wisconsin); Rev. Rul. 2004-72, I.R.B. 2004-30 
(California, Idaho and Louisiana); Rev. Rul. 2004-73, I.R.B. 
2004-30 (Nevada, New Mexico and Washington); Rev. Rul. 
2004-74, I.R.B. 2004-30 (Texas). 
S CORPORATIONS. 
ELECTION. The IRS has provided alternative procedures 
to seeking a letter ruling for entities that fail to file timely 
corporate classification and S corporation elections. An eligible 
entity that wants to be classified as an S corporation must elect 
to be classified as an association by filing Form 8832, Entity 
Classification Election, and elect to be an S corporation by 
filing Form 2553, Election by a Small Business Corporation. 
Under the current rules, if an entity timely files the S 
corporation election but fails to file Form 8832, Temporary 
Reg. § 301.7701-3T(c)(1)(v)(C) applies and the entity is 
deemed to have filed Form 8832. Temporary Reg. § 301.7701­
3T(c)(1)(v)(C) does not apply to an entity that also fails to 
timely file Form 2553 and the entity must request relief through 
the letter ruling procedures. However, the new guidelines 
provide simplified procedures for requesting relief in this 
situation. An entity seeking to use the simplified method 
provided by the new revenue procedure must file Form 2553 
within six months after the due date of the tax return for the 
first year of the intended S corporation election, excluding 
extensions. The form must state at the top that it is “FILED 
PURSUANT TO REV. PROC. 2004-48” and include a 
statement explaining the entity’s failure to timely file the S 
corporation and entity classification elections. Among the 
eligibility requirements for the simplified procedures is that 
the failure must be due to reasonable causes. An entity that 
obtains relief under the revenue procedure is treated as having 
made an election to be classified as an association taxable as a 
corporation under Treas. Reg. § 301.7701-3(c) as of the 
effective date of the S corporation election. Rev. Proc. 2004­
48, I.R.B. 2004-32. 
The IRS has also issued proposed regulations which provide 
that, if an eligible entity makes a timely and valid election to 
be an S corporation under section 1362(a)(1), it is treated as 
having made an election to be classified as an association under 
Treas. Reg. § 301.7701-3. However, if the eligible entity’s 
election is not timely and valid, the default classification rules 
provided in Treas. Reg. §  301.7701-3(b) will apply to the entity 
unless the IRS provides late S corporation election relief or 
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inadvertent invalid election relief. If the late or invalid election 
is not perfected, the default rules will maintain the passthrough 
taxation treatment by classifying the entity as a partnership or 
a disregarded entity. 69 Fed. Reg. 43317 (July 20, 2004. 
EXPENSES. The taxpayer formed an S corporation to operate 
the taxpayer’s business. The corporation incurred a variety of 
business expenses but no income before terminating. The 
taxpayer claimed the business expenses on Schedule C as the 
taxpayer’s personal business expenses. The court held that the 
expenses could not be deducted on the taxpayer’s Schedule C 
because the expenses were incurred by the corporation. Sundby 
v. Comm’r, T.C. Summary Op. 2004-104. 
SUBSIDIARIES. The IRS has released new procedures for 
requesting relief for a late Qualified Subchapter S Subsidiary 
(QSub) election following a termination of a prior election as 
a result of a reorganization under I.R.C. § 368(a)(1)(A), (C) or 
(D). A qualified S corporation may request relief for a late QSub 
election by completing Form 8869, Qualified Subchapter S 
Subsidiary Election, and attaching the form to its timely filed 
return for the year in which the transaction occurred. The form 
must state on the top “FILED PURSUANT TO REV. PROC. 
2004-49,” and identify the effective date as the date of the 
transaction. If an election is not made in this manner at the 
time the qualified S corporation timely files its return, then it 
must follow the procedures outlined in Rev. Proc. 2003-43, 
I.R.B. 2003-23. The new procedures apply in lieu of the letter 
ruling procedures used to obtain relief from a late election. An 
S corporation that is denied or is not eligible for relief under 
the new procedures may request relief through the letter ruling 
procedures. The new procedures are effective on August 16, 
2004. Rev. Rul. 2004-49, I.R.B. 2004-33. 
The IRS has issued a revenue ruling involving the 
reorganization of an S corporation which owns a qualified 
Subchapter S subsidiary (QSub). The IRS ruled that the QSub 
election does not terminate where the S corporation parent 
merges with a new S corporation that qualifies under I.R.C. § 
368(a)(1)(F) (type F reorganization). The IRS also ruled that 
the QSub election does terminate where the S corporation 
transfers all the stock of the subsidiary, either by sale or 
reorganization, to another S corporation in a transaction that 
does not qualify as a type F reorganization. Rev. Rul. 2004­
85, I.R.B. 2004-33. 
SELF-EMPLOYMENT INCOME. The taxpayer was an 
attorney. The taxpayer received two payments from another 
attorney in the same firm. The payments were a portion of the 
fee the other attorney received from clients referred by the 
taxpayer to the other attorney. The other attorney filed Form 
1099-MISC listing the payments as nonemployee 
compensation. The taxpayer reported the payments as long-
term capital gain on Schedule D and argued that the payments 
were to be characterized as a transfer of goodwill. The court 
noted that, in closing statements filed with the state court 
administration, the payments were characterized as part of the 
contingent compensation received from the clients. The court 
held that the payments were income subject to self-
employment tax. Landers v. Comm’r, T.C. Summary Op. 
2004-105. 
SAFE HARBOR INTEREST RATES 
August 2004 
Annual Semi-annual Q u a r t e r l y  
Monthly 
Short-term 
AFR 2.37 2.36 2.35 2.35 
110 percent AFR 2.62 2.60 2.59 2.59 
120 percent AFR 2.85 2.83 2.82 2.81 
Mid-term 
AFR 4.00 3.96 3.94 3.93 
110 percent AFR 4.41 4.36 4.34 4.32 
120 percent AFR 4.81 4.75 4.72 4.70 
Long-term 
AFR 5.21 5.14 5.11 5.09 
110 percent AFR 5.73 5.65 5.61 5.58 
120 percent AFR 6.27 6.17 6.12 6.09 
Rev. Rul. 2004-84, I.R.B. 2004-32. 
SECURED TRANSACTIONS 
PERFECTION. The debtor granted a security interest in 
two farm implements to the defendant. The defendant filed 
financing statements under the debtor’s nickname, Terry, 
instead of the debtor’s legal name, Terrance. The debtor 
captioned the bankruptcy petition with the debtor’s legal name 
but signed the petition using Terry. The Bankruptcy Court 
noted that the Kansas UCC did not define what constituted a 
proper name to be used in security interests and financing 
statements; therefore, the court held that the use of the debtor’s 
nickname was sufficient to perfect an otherwise properly filed 
financing statement. The Bankruptcy Court also noted that, 
in Kansas, creditors have two search methods for finding 
security interests, the official method and an internet search 
database. The Bankruptcy Court found that the internet search 
method provided a broader search parameter which allowed 
for discovery of the debtor’s security interest under the 
nickname; therefore, the use of the nickname did not prevent 
the discovery of the security interest. The appellate court 
reversed, holding that use of the nickname was “seriously 
misleading” and insufficient to perfect the security interest. 
In re Kinderknecht, 308 B.R. 71 (Bankr. 10th Cir. 2004), 
rev’g, 300 B.R. 47 (Bankr. D. Kan. 2003). 
IN THE NEWS 
COUNTRY-OF-ORIGIN LABELING. A bill to repeal 
mandatory country of origin labeling passed the House 
Agriculture Committee with a voice vote. It now heads to the 
Agricultural Law Press 
P.O. Box 50703 Eugene, OR 97405 
floor of the House of Representatives for full debate and 
consideration. If passed, H.R. 4576, sponsored by 
Representatives Goodlatte (R-VA) and Stenholm (D-TX), would 
replace the mandate with a voluntary system. Agriculture Online, 
see http://www@agricultureonline.com 
GENETICALLY MODIFIED CROPS. The federal 
government must reveal where companies grow genetically 
modified pharmaceutical crops in Hawai’i, a judge ruled on 
August 4, 2004. Public interest groups are seeking the 
information to force the government to study the environmental 
impact of the crops they see as potentially dangerous. The 
government and industry contend public disclosure could lead 
to crop vandalism and corporate espionage of trade secrets. After 
weighing the arguments, U.S. District Judge David Ezra ordered 
the U.S. Department of Agriculture to identify where four 
companies have received permits for open-field testing of 
pharmaceutical crops in Hawai’i and to reveal the locations to 
the environmental watchdog group Earthjustice and the Center 
for Food Safety, a nonprofit group that challenges food 
production technologies. CropChoice News, Aug. 5, 2004 — 
Sean Hao Honolulu Advertiser. 
IRS PUBLICATIONS. The IRS has announced the 
availability of several e-mail subscriptions to IRS rulings, news 
releases and other IRS announcements. The subscriptions are 
free and available through the IRS web site at www.irs.gov. 
Click on the “Newsroom” link at the top of the page and click 
on the “E-News Subscription” link on the resulting page. IR 
2004-105. 
ORGANIC FOODS. The Center for Food Safety has filed a 
lawsuit against the U.S. Department of Agriculture in U.S. 
District Court, seeking the release of documents detailing the 
qualifications and background of the organic food certifiers that 
the USDA allows to participate in the national organic food 
program. Center for Food Safety, 660 Pennsylvania Ave., SE, 
Washington, DC  20003 www.centerforfoodsafety.org 
AGRICULTURAL TAX AND LAW SEMINARS

by Neil E. Harl and Roger A. McEowen 
August 24-27, 2004 Interstate Holiday Inn, Grand Island, NE 
Come join us for expert and practical seminars on the essential aspects of agricultural tax and law. Gain insight and 
understanding from two of the nation’s top agricultural tax and law instructors. 
The seminars are held on Tuesday, Wednesday, Thursday, and Friday. Registrants may attend one, two, three or all four 
days, with separate pricing for each combination. On Tuesday, Dr. Harl will speak about farm and ranch income tax. On 
Wednesday, Dr. Harl will cover farm and ranch estate planning. On Thursday, Roger McEowen will cover farm and ranch 
business planning. On Friday, Roger McEowen will cover agricultural commercial and property law with taxation. Your 
registration fee includes comprehensive annotated seminar materials for the days attended and lunch. 
The seminar registration fees for current subscribers to the Agricultural Law Digest, the Agricultural Law Manual, or 
Principles of Agricultural Law (and for each one of multiple registrations from one firm) are $185 (one day), $360 (two 
days), $525 (three days), and $670(four days). 
The registration fees for nonsubscribers are $200, $390, $570 and $720, respectively. 
Full information is available online at http://www.agrilawpress.com 
Contact Robert Achenbach at 541-302-1958, e-mail Robert@agrilawpress.com 
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